NACD Recommendations to Government

(Workplace Drug Testing and the Safety, Health and Welfare at Work Act (2005))

nacd

recommendations to government

in relation to workplace drug testing and the

Safety, Health and Welfare at Work Act (2005)

January 2007 

Table of Contents

iAcknowledgements


1Summary of Recommendations on Workplace Drug Testing (WDT)


1The Regulations


3NACD Brief


3Introduction


71.
Drug impairment in the workplace


7What is the Workplace in Ireland?


8What is the incidence of accidents and injuries among Irish Workers?


10Age categories of victims in non-fatal accidents in workplace


10Use of drugs and alcohol in Irish society


12What evidence is there to support the belief that alcohol and drugs are being used /misused in the workplace?


14Are accidents in the workplace caused by the misuse of illicit drugs?


15How is impairment measured? Driving under the influence


16Does Cannabis impair performance?


16Does Ecstasy or Methadone impair performance?


17Does WDT act as a deterrent to those who engage in problem drug use?


202.
Right to privacy on health issues in the workplace


20Does Workplace Drug Testing (WDT) infringe the privacy of workers?


20Is bodily integrity violated by WDT?


21Is the legislation proportionate?


23What effect does the Equality Act have on WDT?


243.
Information on drug (substance) use in the workplace


24What constitutes a safety sensitive job?


254.
Drug use/testing issues in the workplace


25What is a drugs test? Types of tests


25Workplace Drug Testing in Ireland


28Is drug testing an effective measure of impairment?


28False positives and false negatives


30Fairness and welfare


30Do alternatives to drug testing exist?


31Could WDT lead to social exclusion?


32Best practice for laboratories – UK and EU precedents


345.
Best practice where drug testing is in place (such as Employment Assistance Programmes (EAPs).


34The role of EAPs in prevention


34Trade unions, employers and drugs policy


36Are Employment Assistance Programmes effective?


37Conclusion


38Bibliography


46Appendices


46Appendix 1: European Laboratory Guidelines for Legally Defensible Workplace Drug Testing version 1.0, 2002


50Appendix 2: Drug Cut-off Concentrations


51Appendix 3: Summary conclusions of the Independent Inquiry into Drug Testing at Work




Figures and Tables

	Fig 1:    Top five accident triggers for non-fatal injuries, all sectors, 2005 (HSA database)
	9

	Table 1: Number of fatal incidents by economic sector 2000-2006 (HSA, 2006)
	9

	Table 2: Average Size, Composition, Household Income and Expenditure 1999 - 2000: Gross Household Income Deciles
	11

	Table 3. Drug testing, detection times and reliability adapted from IIDTW 2004
	28

	Table 4: Approximate detection times of alcohol and drugs
	29

	Table 5: Comparison of Uses
	30


Frequently used acronyms

DAIRU
Drug and Alcohol Information and Research Unit within the Department of Health, Social Services and Public Safety in Northern Ireland

DOHC
Department of Health and Children

DUID
Driving Under the Influence of Drugs

EAO
Employment Assistance Officer

EAP
Employment Assistance Programme

ECHR
European Convention on Human Rights 

EMCDDA  European Monitoring Centre for Drugs and Drug Addiction
EWDTS
European Workplace Drug Testing Society 

HSA
Health and Safety Authority

IIDTW
Independent Inquiry into Drug Testing at Work

NACD
National Advisory Committee on Drugs

SHWW
Safety, Health and Welfare at Work Act

WDT
Workplace Drug Testing

WHO
    World Health Organisation

Acknowledgements

The NACD is grateful to Dr Teresa Whitaker (Researcher) for compiling this briefing. Special thanks are extended to Ms Una Molyneaux (former Research Assistant, NACD) who carried out the preliminary ground work on this issue and to Catherine Darmody who assisted in the production of this document. 

Appreciation is extended to all those organisations and individuals who provided confidential and other information in the preparation of this briefing. 

Finally, we are grateful to the Director, Ms Mairéad Lyons, for guiding the completion of the briefing. 

Summary of Recommendations on Workplace Drug Testing (WDT)

Recent changes to the Safety, Health and Welfare at Work (SHWW) Act 2005 require that regulations be drafted to support the changes in Section 13 of the Act which refers to Workplace Drug Testing (WDT).  The NACD has reviewed the relevant literature and having applied the collective expertise of its membership concludes the following: 

· There is little evidence available in Ireland on the extent to which alcohol and drugs are involved in workplace injuries and accidents.  Most of the evidence points in the direction of unsafe environments, carelessness at work, fatigue and stress. 

· However, it is clear that the use of/problematic use of substances (alcohol and drugs) can lead to poor performance and conduct behaviour difficulties which might compromise safety.  

· All workplaces should have a substance use policy in place that provides for education, support and access to treatment in the first instance. Such policies should provide for drug testing in the workplace if appropriate. 

The Regulations

1. Regulations should be very specific in how impairment in the workplace can be determined to such an extent that they merit the application of a drug testing procedure.  Regulations must specify what personnel will be skilled in this area which should involve accredited training. These procedures must be made clear in organisational policies to all employees in new and ongoing employment. Industrial relations issues such as fairness, welfare, transparency, social justice and social exclusion all need to be addressed.

2. The right to privacy of the individual is a competing right with the goal of the legislation and regulations must be specific in how this right is interpreted in the context of the common good.  Such regulations would consider the requesting procedure (informed consent) for a drug test: who carries this out, who receives the results, and how that information is returned to the employer.

3. The workplace is a setting in which health promotion activities have taken place in relation to other issues such as heart disease, smoking and obesity.  Health education messages about problem alcohol and drug use are important because many adults may not have been previously exposed to such messages and ongoing reinforcement is desirable.

4. There is a need to address the critical areas of testing procedures, laboratory protocols and accreditation, to ensure quality in the process.  Some EU guidelines have been developed and the growth in commercial laboratories in Ireland requires that this be given urgent attention.  Of particular importance is establishing what levels of the presence of a substance are acceptable or unacceptable and whether these levels can be proven to interfere with performance. The question is raised: Can the substance use be isolated to a specific time period in which attendance at work would mean the person is intoxicated whilst at work?

5. Workplace drug testing (WDT) should be in the context of best practice in human resource (HR) management.  Many problems manifested by those who regularly use or misuse substances can be identified early (such as poor attendance and deterioration in work performance and in relationships with colleagues leading to isolation within the workplace). These problems can be addressed through good HR practice and procedure.   The provision of internal or external Employee Assistance Programmes in workplaces is a valuable step in supporting employees.  Substance use may be related to the work environment, to increasing pressures, workload stresses and relationship stresses.  Thus, there is a responsibility on the part of the employer to support the employee through good Human Resources policy.

Finally, the NACD recommends that employers review their HR policies and practices in order to identify areas where safety is critical and where being under the influence of an intoxicant is in fact a hazard to public, personal and fellow employee health and safety. The current EU Action Plan on Drugs raises the issue of Drug Use in the Workplace and it is becoming an area of interest for the EU Drugs Agency, the European Monitoring Centre for Drugs and Drug Addiction (EMCDDA).

The enclosed briefing provides additional information to support the views expressed here.

NACD Brief

The SHWW Act has been passed by the Oireachtas and regulations will be developed to support the implementation of the Act, particularly in the area of working while under the influence of an intoxicant, with related provisions for testing of workers.

The NACD requires information on the following topics:

1. drug impairment in the workplace 

2. right to privacy on health issues in the workplace

3. information on drug (substance) use in the workplace

4. drug use/testing issues in the workplace

5. best practice where drug testing is in place (such as Employment Assistance Programmes).

Introduction
The Safety, Health and Welfare at Work Act 2005 (SHWW) was enacted in Ireland in June 2005. Most of the new Act incorporates what was contained in the older ‘SHWW Act 89’ and ‘General Application Regulations of 1993/2003’, but very important changes and additions have occurred. The new legislation gives more responsibilities to managers and is directed towards preventing accidents in the workplace (AMR Human Resources, 2006). Part two of the Act contains duties of the employer:

8.—(1) Every employer shall ensure, so far as is reasonably practicable,

the safety, health and welfare at work of his or her employees.

(2) Without prejudice to the generality of subsection (1), the

employer’s duty extends, in particular, to the following:

(a) managing and conducting work activities in such a way as

to ensure, so far as is reasonably practicable, the safety,

health and welfare at work of his or her employees;

(b) managing and conducting work activities in such a way as

to prevent, so far as is reasonably practicable, any

improper conduct or behaviour likely to put the safety,

health or welfare at work of his or her employees at risk;

Schedule 3 directs employers to develop a prevention policy and to provide appropriate training and instructions to employees.

8. The development of an adequate prevention policy in relation

to safety, health and welfare at work, which takes account of technology,

organisation of work, working conditions, social factors and

the influence of factors related to the working environment.

9. The giving of appropriate training and instructions to

employees.

In Chapter 2, Section 13, the Act contains duties of employees in relation to appropriate behaviour in the workplace: employees should not be under the influence of an intoxicant defined as drugs or alcohol and any combination of drugs and alcohol. 

General Duties of Employee and Persons in Control of Places of

Work

13.—(1) An employee shall, while at work—

(a) comply with the relevant statutory provisions, as appropriate,

and take reasonable care to protect his or her

safety, health and welfare and the safety, health and welfare

of any other person who may be affected by the

employee’s acts or omissions at work,

(b) ensure that he or she is not under the influence of an

intoxicant to the extent that he or she is in such a state

as to endanger his or her own safety, health or welfare at

work or that of any other person,

(c) if reasonably required by his or her employer, submit to

any appropriate, reasonable and proportionate tests for

intoxicants by, or under the supervision of, a registered

medical practitioner who is a competent person, as may

be prescribed,

(d) co-operate with his or her employer or any other person

so far as is necessary to enable his or her employer or

the other person to comply with the relevant statutory

provisions, as appropriate,

(e) not engage in improper conduct or other behaviour that is

likely to endanger his or her own safety, health and welfare at 

work or that of any other person,

Employees also have a duty to inform their employer if they suffer from an impairment which might affect the safety of their work. 
(4) If an employee referred to in subsection (1) becomes aware

that he or she is suffering from any disease or physical or mental

impairment which, should he or she perform a work activity referred

to in subsection (2), would be likely to cause him or her to expose

himself or herself or another person to danger or risk of danger, he

or she shall immediately notify the employer concerned or a registered

medical practitioner nominated by that employer who shall in

turn notify the employer.

Other relevant parts of the Act, include s.23(3)which states: 

(3) Where, following an assessment under subsection (1), a registered

medical practitioner is of the opinion that an employee is unfit

to perform work activities referred to in subsection (2), he or she

shall notify the employer, by the quickest practicable means, of that

opinion and the likelihood of early resumption of work for rehabilitative

purposes and shall inform the employee accordingly, giving

the reasons for that opinion.

The issue of health surveillance is also included in s.22 of the Act. 

Every employer shall ensure that health surveillance appropriate to the risks to safety, health and welfare that may be incurred at the place of work identified by a risk assessment, under s.19 [of the 2005 Act] is made available to his or her employees.

Schedule 7 of the Regulations states: The Minister may make regulations under Section 58 for, or in respect of, any matters including the following:

(4) requirements to be imposed on an employee in relation to conduct or behaviour likely to endanger his or her own safety, health and welfare at work or that of any other person including as regards intoxication and submission to reasonable and proportionate tests;

It is argued that Section 22, which addresses the health “surveillance” issue, could be used as further justification for drug and alcohol testing of employees who are working in highly stressful occupations. For example, stock broker firms in London train their Human Resource managers to look for signs of cocaine abuse among staff, due to the highly stressful conditions of their work (Doran, 2006:37). The key words “serious risks” could also provide justification to employers for drug testing in occupations like operating machinery or working from heights. Section 8(2) of the Act gives the employer the obligation to ensure that the workplace has “facilities and arrangements for the welfare of his or her employees at work” which could imply that an employer should make available a counselling or employment assistance service (O’Sullivan, 2006). 

The new Act extends the duty of the employer not to expose the employee to any danger that s/he may be aware of, by failing to monitor and test an employee who was intoxicated and was involved in an accident (Doran, 2006). A worker who reports to work in such condition may be removed from the workplace by the employer. If an intoxicated employee is involved in a safety incident at work, an employer may find themselves in breach of the SHWW Act, therefore it is incumbent upon employers to develop policies and procedures for the education, treatment and rehabilitation of employees whose behaviour presents risks to self or to others at work (Quinlan, 2006). 

The Minister of State at the Department of Enterprise, Trade and Employment, Mr. Killeen stated that it was within the context of modernising Irish occupational health and safety laws that the government was enacting the SHWW Act. Over the past 25 years occupational safety and health have been significant elements of social policy in the European Union. Since the framework directive on safety and health was adopted in 1989, a considerable range of directives have been put in place to cover particular employment sectors or risk groups. All these directives have been implemented in Irish law under the auspices of the 1989 Act. The Health and Safety Authority were given the task of reviewing the 1989 Act. The majority of their recommendations were addressed in the Act (Parliamentary Debates, 2004). The Minister noted that surveys undertaken by the Health and Safety Authority in 2003 reveal that while 90% of companies employing more than 50 persons had a safety statement, this falls to 56% in companies employing up to 50 persons. He stated that the safety statement is the essential management tool for managing safety and health at work. (Parliamentary Debates, 2004).
In order to put the legislation into a societal context, this paper will begin by describing the workplace in Ireland and the incidence of accidents and injuries among Irish workers. It will then examine the evidence on whether drugs and alcohol are an issue in the Irish workplace and whether drug testing can measure impairment. Legal issues such as a worker’s right to privacy are explored. EU regulations governing laboratory testing are explicated and best practices such as Employee Assistance Programmes (EAPs) are discussed. 

1. Drug impairment in the workplace

What is the Workplace in Ireland?

The Irish workplace employs a heterogeneous mix of people in a variety of areas which are categorised by the Central Statistics Office into economic sectors. In March to May of 2006 the numbers employed in each sector were as follows: Agriculture, Forestry and Fishing (114,500); Other Production Industries (288,500); Construction (262,700); Wholesale and Retail Trade (284,400); Hotels and Restaurants (116,300); Transport, Storage and Communication (120,700); Financial and Other Business Services (267,300); Public Administration and Defence (105,100); Education (135,600); Health (201,200) and Other Services (120,600). Since the late 1950s the Irish Government has sought to attract foreign investment into Ireland. Over 1000 overseas companies have established operations in Ireland. They employ 130,000 people directly and many more indirectly. They account for one-quarter of Gross Domestic Product (GDP) and over 80% of exports (Industrial Development Authority, 2006). Drug testing in the workplace is commonplace in large companies in the United States of America (Hartwell et al., 1996). There are over 600 US firms in Ireland and in 2001 the gross product of U.S. affiliates totalled $16.5 billion, which accounted for around 16% of Ireland’s total GDP (American Chamber of Commerce Ireland, 2006). These multinational companies typically have three types of employees: (1) expatriate employees from the parent company; (2) local employees; and (3) employees of a third country (immigrants). Any of these employees could have alcohol or drug-related problems (WHO, 1993) and some multinational companies carry out drug testing. 

Farming is still an important economic sector in Ireland. The Census of Agriculture taken in 2000 revealed that there were 141,527 active farms in Ireland, with a workforce of 257,947, made up of holder (56%), spouse (21%), other family members (15%), regular non-family (4%) and casual labour (3%). Although the numbers have decreased significantly in the past six years, nevertheless they do indicate that the majority of farms are run by family labour, thus blurring the relationship between employee and family member. 

In addition, there are 777,000 people employed in small businesses in Ireland representing more than half of the total private-sector, non-agricultural workforce. Over 97 per cent of businesses operating in Ireland today are small in that they employ fewer than 50 people. Small businesses represented 39% of the Irish Labour Force in 2005 (Report of the Small Business Forum, 2006). In the decade between 1992 and 2002, the majority (85%) of Irish companies employed fewer than 10 people (Health and Safety Authority (HSA), 2005). There are also many workers who work from home or in the informal sector. 

The variety and heterogeneity of ‘workplaces’ raises the questions: In what sectors do accidents occur? What is the incidence of accidents and injuries among Irish workers?

What is the incidence of accidents and injuries among Irish Workers?

Between the years 2000 and 2005, an average of 65 deaths occurred in the workplace in Ireland (Table 1: Health and Safety Authority (HSA), 2006). Compared to deaths on the road and suicides, the number of fatalities in the workplace is low. The two economic sectors reporting the greatest number of fatalities are the Agriculture, Hunting & Forestry sector and the Construction sector. In 2005, a total of 64 workers and 9 non-workers were killed in workplace incidents, of whom, 41 were employees, 19 were self-employed (working in the agricultural, construction, wholesale and retail trade, and transport and storage sectors) 4 were family workers (3 in agriculture and 1 in construction).  

Most fatal incidents are due to victims being trapped or crushed by an object or machinery (14 fatalities), injuries from falling/moving/flying objects (12 fatalities), falls from a height (10 fatalities) and injuries by vehicles in the workplace (9 fatalities). These four incident types account for nearly 63% of fatalities in 2005. Most of the trapped/crushed fatalities occurred in the Mining and Quarrying (4 fatalities), Agriculture (3 fatalities), and Construction (3 fatalities) sectors.  Most of the falls from a height occurred in the Construction sector (6 out of 10 falls). All 4 of the fatalities caused by contact with electricity also occurred in the Construction sector (HSA, 2006). 

Up to the 14th September 2006, 15 people were killed in the Agriculture Hunting and Forestry sector whereas 9 people were killed in the Construction sector. As a percentage the greatest number of fatalities occurred in the Agriculture, Hunting and Forestry sector (14.7%) in 2005; 8.3% were killed in the Construction sector. So far, in 2006 the greatest number of deaths has occurred in Cork (9); Dublin accounted for one death. The numbers fluctuate as the following table reveals. Only the four sectors reporting the greatest number of fatalities are included. 

Table 1: Number of fatal incidents by economic sector 2000-2006 (HSA, 2006)

	Economic Sector
	2000
	2001
	2002
	2003
	2004
	2005
	2006

(14 Sept)

	Agriculture, hunting and forestry
	16
	25
	14
	20
	13
	18
	15

	Construction
	17
	22
	21
	20
	16
	23
	 9

	Mining and Quarrying
	 3
	 5
	 3
	 1
	 0
	 6
	 2

	Wholesale/retail trade; repair of goods
	 2
	 1
	 1
	 4
	 4
	 8
	 1

	Other sectors* 
	32
	14
	22
	23
	17
	18
	13

	Total
	70
	67
	61
	68
	50
	73
	40


*Other sectors include: Fishing, Manufacturing, Electricity/gas/water, Hotels and Restaurants, Transport, storage and communication, Financial intermediation, Real Estate, Public Admin, Education, Health/social work and Other community, social and personal services).
In 2005, the Construction sector had many more injures (12,600) than any other sector as well as the highest injury rate (54 in every 1,000 workers) and the highest rate of more than three days lost for injuries in the workplace. In terms of total injuries, the Construction sector, the Agricultural and Fishing sectors and the Hotel and Restaurant sector feature high injury rates compared to the Financial and Business, and Education sectors (HSA, 2006). 

The top five accident triggers for non-fatal injuries in all sectors in 2005 were: Manual handling triggers (32%); Slips, trips, fall on level (15%); Other movement by injured person (8%); Shock, fright, violence of others (6%); Fall, collapse, breakage of material (6%); All other triggers (33%). 

Fig 1: Top five accident triggers for non-fatal injuries, all sectors, 2005 (HSA database)
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All other triggers (33%) include loss of control of an object, animal, machine or vehicle, fall from a height, overflow/leakage/emission, entered inappropriate area, electric failure, fire and explosion (HSA, 2006). 

Age categories of victims in non-fatal accidents in workplace

Based on 8,000 reported accidents in 2005, the Health and Safety Authority calculated the age of victims (who were more than three consecutive days absent from work) in non-fatal accidents in the workplace.  The highest percentage (32%) was those in the 25-34 year-old age group, 3% were in the age category (15-19), 13% (20-24), 16% (25-29), 16 % (30-34); 14 % (35-39), 12 % (40-44), 10 % (45-49), 8% (50-54), 5% (55-59) and 3% (60-64). The most common type of injury was sprains and strains (41%), bruising, grazes and bites (17%), closed fracture (13%), open wounds (12%), and all other injuries (17%). Having explored available information on the composition of the Irish workplace and on the incidence of accidents and fatalities, the following sections will explore issues related to the use of drugs and alcohol in Irish society.

Use of drugs and alcohol in Irish society 

Current statistics indicate that illicit drug use is an everyday occurrence for a minority of Irish people. A representative national survey on illicit drug use conducted in Ireland in 2002/2003 revealed that 19% of persons over the age of 15 reported ever taking an illicit drug, 5.6% used illicit drugs in the past year, and 3% reported taking them in the past month. Cannabis was the most commonly used illegal drug: 17% had ever used cannabis, 5% had used cannabis in the last year and 2.6% used cannabis in the last month. For all other illegal drugs lifetime prevalence rates were 4% or less. The most commonly ever used were ecstasy (4%), magic mushroom (4%), LSD and poppers (each 3%), amphetamines (3%), cocaine (3%), solvents (2%), heroin (0.5%) and crack (0.3%). Older people (55-64) reported highest lifetime prevalence (30%) of sedative, tranquilliser and anti-depressant use. Women reported higher lifetime prevalence rates for sedatives, tranquillisers, and anti-depressants than men (15% compared to 9%) and for other opiates (4% compared to 2%) (NACD & DAIRU, 2005). There are an estimated 14,000 opiate users in Ireland (Kelly, Carvalho et al. 2004). In Ireland, illegal or controlled drugs are prohibited under a number of different Acts. The Medical Preparations (Control of Amphetamines) Regulations 1970 prohibits amphetamine (‘speed’) type drugs without prescription. The Misuse of Drugs Acts 1977 and 1984 are directed towards preventing the non-medical use of drugs; they prohibit the non-medical use of opiates such as heroin, sedatives and stimulants (Corrigan 2003).
Although illicit drugs are used by a minority of Irish people, the majority of Irish adults consume alcohol. In March 2004, Eurostat, (European Union's statistics service) reported that 52% of the population drank alcohol regularly in 1999 in Ireland, compared with 25% for the EU average. Denmark and the United Kingdom (both 44%) and the Netherlands (43%) also recorded high percentages, while the lowest were observed in Italy (12%) and Spain (19%) (Finfacts Ireland, 2006).
According to World Drink Trends 2004, Ireland is in third place in the world alcohol consumption league. Luxembourg heads the rankings. The World Health Organization states that Ireland's per capita litre consumption has increased from 7.0 in 1970 to 14.5 in 2001. This compares with 23.2 for France in 1970 down to 13.5 in 2001.  Ireland's pub culture is reflected in the high percentage of draught beer (beer on tap) which is consumed, compared with other countries. Irish people are also spending more on alcohol. The average weekly household expenditure on alcoholic drink and tobacco increased from £23.85 of average weekly household expenditure to £34.73 representing a 45% increase (Household Budget Survey, 1999-2000: 6). Households in urban areas spent most.  As a proportion of total household expenditure, urban householders spent 8% of average weekly expenditure on alcohol and tobacco. 

Table 2 – Average Size, Composition, Household Income and Expenditure 1999 - 2000: Gross Household Income Deciles
	Item Description
	1st
Decile

<£104.00
	2nd

Decile

-£168.90
	3rd

Decile

-£240.97
	4th

Decile

-£324.35
	5th

Decile

-£418.56

	Total Drink and Tobacco
	8.01
	14.38
	20.01
	25.32
	32.15


<http://www.cso.ie/releasespublications/documents/housing/hbs.pdf>

Nearly €6 billion of personal income was spent on alcohol in Ireland in 2002, representing €1,942 for every adult (15 years and over). Seven years ago, this figure was almost half; in 1995 personal expenditure on alcohol was €3.3 billion (DOHC, 2004). 

What evidence is there to support the belief that alcohol and drugs are being used /misused in the workplace? 

Alcohol-related problems in the workplace carry a considerable cost in terms of absenteeism, job performance, accidents and productivity (DOHC, 2004:37). The loss of output due to alcohol-related absences from work is estimated at €1,050 million, the healthcare costs of alcohol-related problems are €433 million and the cost of road accidents is €322 million (DOHC, 2004). The Irish Business and Employers’ Confederation (IBEC, 2004) carried out a survey of 557 organisations where 12% of companies cited alcohol and alcohol-related illnesses as a cause of short-term absence for men (4% for women). Around 40% of short-term absence occurs around weekend days (The Irish Times, 2006). However a recent EU-wide survey that covered 21,703 workers across the 15 (pre-accession) states found that Ireland did not have a high absenteeism rate. The overall sickness absence percentage was 14.5%; Greece had the lowest rate for sick days (6.7%), followed by Ireland (8.3%) (Gimeno et al., 2004:868). Figures from Eurostat showed that Ireland had the lowest rate of accidents at work among 15 member states of the European Union and the fifth highest number of deaths at work. The Small Firms Association (SFA) in Ireland estimates that 5.8 million days were lost in small businesses in Ireland in 2005 with the attendant cost of €692 million. Stress was identified as the key cause of absence from work; the industries most affected were the electronics and metals/engineering sectors (Callan, 2006). A study of patients (n=2085) who attended the Accident and Emergency Department in six hospitals across Ireland within 6 hours of sustaining an injury revealed that 478 patients suffered alcohol related injury, of which .6% (3) of accidents at work were alcohol related accidents (Hope et al. 2005). Coroners records in the counties of Cavan, Monaghan, and Louth in 2001 and 2002 revealed that out of 129 deaths, none of those who died as a result of an industrial or farming accident (7) had alcohol detected in their blood (Bedford, 2006). 

There have been a small number of studies conducted in Ireland on substance use in the workplace. A study (n=218) of anaesthetists in the United Kingdom and Ireland found that over one anaesthetist per month had presented with significant alcohol or drug misuse over the past ten years. Over 80% of the reported cases of misuse involved males. The largest single group of those with reported alcohol/drug misuse problems was consultants (n=45). Some 59% (n=77) of respondents had misused alcohol, either alone or with other psychoactive substances; 34.6% misused opioids either alone or with other substances. In relation to behaviour, symptoms and signs, two were found dead and five were found unconscious with drugs/paraphernalia (Berry et al., 2000).

A survey of trade unions, employers and enterprises in Ireland was undertaken to assess the nature of drug- and alcohol-abuse problems in the workplace, and to increase the understanding of the attitudes, policies and programmes developed to deal with these problems.  The study found that concern about drug abuse was high, particularly in relation to cannabis abuse. Dangerous behaviour as a result of alcohol abuse was also a major concern for Irish trade unions representing employees who worked with machinery or chemicals.  Age was perceived to be a significant factor in drug abuse (O’Connor and Keenaghan, 1993).

A small descriptive non-inferential survey of 143 male construction trade apprentices (carpenters, electricians, plumbers, block-layers, fitters and motor mechanics) in Ireland, with the majority under 25 years, found that 86% reported the consumption of alcohol in the previous week and 92% had consumed alcohol in the month prior to the survey. Only five respondents did not drink at all. A small minority of apprentices was also binge drinking (6 drinks or more) 5-6 times per week and 42% were binge drinking 2-4 times per week.  Regarding drug use, response rates were not as high as that for alcohol consumption (between 15% and 20% did not answer the question on use of cannabis). Of those who did respond, 49% had used cannabis in the last year, and 40% in the last month; of these, 20% had used cannabis on more than ten occasions in the last month.  The majority of respondents reported having not used drugs in the last 12 months. Of those reporting use, ecstasy (22.9%) was most commonly used followed by amphetamines (16.8%) and magic mushrooms (12.6%) (Cannon, 2004).  Most respondents did not experience any work-related problems as a result of their own drug use. This result supports international findings that drug-related problems are less common in the workplace than alcohol-related problems (ILO, 1997).  International research supports a positive attitude towards alcohol testing in the workplace. A large study (n=6370) found that 65% of respondents supported pre-employment testing, 81% supported testing after an accident, and 49% supported random testing. This support was fairly consistent across hierarchy (managers, supervisors, and workers). Support for alcohol testing in the workplace was highest among blue-collar workers whose jobs involved manufacturing or exposure to work-site hazards (Howland et al., 1996). 
Are accidents in the workplace caused by the misuse of illicit drugs? 

While illicit drug use may impair cerebral function and impact behaviour there is little research evidence regarding the effects of drug use on workplace accidents. Drug use can affect an employee’s performance at work and their ability to perform a whole range of work-related tasks and functions. However, the distinction between legal and illegal drug use is not clear. A person’s performance could equally be impaired by alcohol, prescribed or over-the-counter drugs or indeed other factors such as work-related or personal stress.  The impact of psycho-active substances on productivity and safety at work is still unknown (IIDTW, 2004). Pidd (2002) argues that drug testing is an unreliable method for assessing an individual’s fitness for work. 

Research on the relationship between workers who test positive to workplace drug tests and workplace accident rates found that there is no clear evidence of the detrimental effects of any drug (apart from alcohol) on safety and other job performance indicators (Pidd, 2002; Normand et al., 1990; Zwerling and Silver, 1992). Nor is there evidence suggesting that drug testing significantly reduces drug-related work accidents or injuries (Macdonald, 1997). Testing “for cause” after an accident simply reveals that the person involved tested positive for previous drug use, it does not mean drug use played a causal role (Pidd, 2002). 

There is conflicting evidence from research (Francis et al., 2003). On the one hand, research suggests that there is insufficient evidence to conclude that illicit drugs play any substantial causal role in fatal and non-fatal occupational injury, on the other hand, a number of studies do provide evidence of a link between illicit drug use and occupational accident and injury. There is some research evidence in relation to the causal role played by employee alcohol use in occupational accident and injury. Non-substance misuse factors which have caused fatal and non-fatal occupational injury include dangerous working conditions; noise and dirt; conflict among the workforce, employee fatigue exacerbated by sleeping problems; and shift work (Francis et al., 2003). Smith et al., (2004) found that there was no association between workplace accidents and drug use. Associations did exist between a) cannabis only use and work-related road traffic accidents among those also reporting higher levels of other associated risk factors, and b) drug use and non-work accidents among those also experiencing higher levels of other risk factors. The authors concluded that recreational drug use may reduce performance efficiency and safety at work.

How is impairment measured? Driving under the influence

Whilst it may not be possible to get official statistics on impairment on work performance whilst under the influence of an intoxicant in Ireland, there are official statistics on the incidence of driving under the influence of drugs and alcohol. In Ireland, driving under the influence of drugs (DUID) has been illegal since the 1961 Road Traffic Act. The Road Traffic Act 1994 set the alcohol limits of 80 mg/100ml in blood and 107mg/100ml in urine. There has been a significant increase in driving under the influence of drugs on Irish roads from 14.6% of samples (under the legal alcohol rate) tested which were found positive for drugs in 1987 to 37% (n = 338) in 2000 (Moane et al., 2001). 

In a subsequent study, 2,000 specimens of blood and urine samples were taken from drivers suspected of intoxicated driving in order to determine current trends in driving under the influence of drugs in Ireland in the years 2000 and 2001 (Cusack et al., 2004).  Overall, 15.7% of all tested drivers were taking drugs. There is a strong trend of increasing drug positivity with decreasing level of alcohol; 68% of tested drivers with essentially zero levels of alcohol were positive for one or more drugs. Many tested drivers had a combination of high alcohol levels together with drugs in their bodies. Cannabinoids formed the most common drug class; among the 15.7% tested drivers who were positive for some drug, six out of ten gave a positive result for cannabinoids. Polydrug use (use of more than one drug) could heighten impairment. The typical profile of the ‘driving-under-the-influence-of-drugs-driver’ apprehended and tested is young, male, driving in an urban area with low or zero alcohol level with a specimen provided between the hours of 6 am and 9 pm with the presence of cannabinoids. Cocaine and methadone use peaked in the 25–to-34-year age group, opiate use increased to a peak in the 45-to-54-year age group and then declined. Benzodiazepines, which can impair driving in a manner similar to alcohol, peaked in those aged 45 to 54 years. The study concludes that in the enforcement field, the goal of producing a valid, reliable and convenient road-side testing device for drugs is still paramount and not yet achieved (Cusack et al., 2001). In a 90-day study of motor vehicle crash victims admitted to a Level-1 trauma center in the USA, more than half of the drivers tested positive for drugs (50.9%) other than alcohol, one in four drivers tested positive for marijuana and 30.6% tested positive for alcohol (Walsh et al., 2005). 

Does Cannabis impair performance?

Having reviewed the recent literature, Collins et al., (2004) concluded that cannabis combined with alcohol has resulted in road accidents and deaths. Evidence shows that drivers under the influence of cannabis are often aware of their impairment but are unable to compensate for the loss of capability in some psychomotor skills such as staying in lane. Experimental studies show that driver performance was worse at the operational level (tracking and speed adjustment) indicating that they were also more likely to be involved in motorway accidents and in single vehicle crashes (Ramaekers et al., 2004). Cannabis impairs psychomotor function and driving performance; drivers who have recently used cannabis are about three to seven times more likely to be responsible for their crash compared to drivers who had not used drugs or alcohol (Ramaekers et al., 2004). The evidence that cannabis and benzodiazepines increase the risk of accidents is corroborated by research from Australia (Kelly et al., 2004). In a 12-month study, the prevalence of drug driving among the general population in Australia was found to be 4%; up to 25% of accidents involved drivers who tested positive for drugs. The most common drug detected in accident-involved drivers is cannabis, followed by benzodiazepines, cocaine, amphetamines and opioids. Polydrug use is common among accident-involved drivers; demographically young males are over represented among drug drivers (Kelly et al., 2004; Drummer et al., 2003). 

Does Ecstasy or Methadone impair performance? 

Ecstasy consumption can also impair performance in complex tasks. Research investigating cognitive performance in a group of typical recreational ecstasy users revealed that ecstasy (methylenedioxymethamphetamine (MDMA) users were unimpaired in simple tests of attention, however, they performed worse than one or both control groups in the more complex tests of attention, in memory and learning tasks, and in tasks reflecting aspects of general intelligence (Gouzoulis-MayFrank et al., 2000). A comprehensive set of tests was administered to 28 abstinent ecstasy users with concomitant use of cannabis only and to two equally sized matched groups of cannabis users and non-users. Poorer performance was demonstrated in heavier ecstasy and heavier cannabis use in the group of ecstasy users.  By contrast, the cannabis users did not differ significantly in their performance from the non-users (Gouzoulis-MayFrank et al., 2000). The data suggest that even typical recreational doses of ecstasy are sufficient to cause neurotoxicity and cognitive decline in otherwise healthy young people. A growing body of evidence raises legitimate concerns about the negative consequences of exposure to MDMA suggesting that consumption might lead to major deficits in cerebral function in the long term (Kelly, 2000). Rodgers (2000) also found evidence for long-term neuropsychological sequelae associated with the use of ecstasy, particularly with regard to delayed memory ability. 

However, methadone does not necessarily impair performance. Corrigan (2006) examined the evidence from two types of studies, one of drugs and driving and the other of cognitive impairment linked to methadone. He concluded that the evidence from both sets of studies strongly indicates that impairments due to methadone maintenance are slight and certainly not disabling. Moreover, an individual on a stable dose regime of methadone is not a source of danger to themselves or to others either on the road or at work. However, this only holds true for methadone being taken as a stand-alone medicine. If any other psychoactive drug or medicine (alcohol, benzodiazepines, cannabis) is being used concurrently, then safety problems are greatly increased and the user is at risk to themselves and others.

Does WDT act as a deterrent to those who engage in problem drug use?

The reason for workplace drug testing (WDT) is to deter consumption of dangerous substances by current and prospective employees (Carpenter, 2006). The International Labour Office (ILO) (2003) concludes that the introduction of workplace drug testing as a deterrent is compatible with both performance-based reasons and with preventative strategies. The position taken by many employers’ organizations in Switzerland, Sweden and the United Kingdom is to recommend adopting a deterrence programme (i.e. including sanctions) which is framed in a package of assistance for those with drug problems. They acknowledge that it is difficult to find reliable evidence that drug testing in the workplace is an effective deterrent, but cite the finding by Verstraete and Pierce (2001) that where testing has been introduced, the percentages of positives seem to decrease in the following years. 

Conversely, a panel of experts commissioned by the National Research Council and the Institute of Medicine in the United States of America concluded that “...despite beliefs to the contrary, the preventive effects of drug-testing programs have never been adequately demonstrated” (1994:11). However, the results from a recent large scale study in the USA provide evidence that suggests that drug-testing programmes in the workplace do act as a deterrent. According to Carpenter (2006), only four large-scale studies (Hoffman and Larison, 1999; SAMHSA, 1999; French et al., 2004; Mehay and Pacula, 1999) on the effects of workplace drug-testing programmes on employee drug use have been carried out in the United States of America, where drug testing is carried out in somewhere between 46% and 90% of firms. 

Although all of the studies did show a deterrent effect, concerns are raised about the interpretation of the results because none of the studies had information about the penalties imposed on employees if they fail a drug test. The most convincing is the study carried out by Mehay and Pacula (1999) which considered the effects of a “Zero Tolerance” drug testing policy that was implemented in the United States military in 1981. Comparisons were made between differences in drug-use rates for military personnel and civilians over the period 1979-1995. They found much lower rates of drug use reported by military personnel in 1995 compared with civilians, even after controlling for the associated military/civilian difference that existed in the pre-programme period.

The trucking industry in the USA is compelled by Federal Government to carry out drug tests on employees for safety purposes. Accident fatalities decreased by 9 -10% and clear benefits were gained (Jacobson, 2003). A study of accident fatalities in the commercial trucking industry since random urine drug testing was introduced found that there was a statistically significant decrease in fatal truck crashes in the two years following the implementation of the random drug-test regulations (Swena and Gaines, 1999). These studies caution against applying the findings to industries which are not safety critical and also point out that a causal link was not established. 

Research carried out in the United Kingdom on 1,617 specimens from 82 sources of workplace drug testing found that 19% of workplace specimens were positive for illicit drug use (of which 11.6% were positive for cannabinoids, 0.4% for amphetamines, 1.5% for benzodiazepines, 1.1% for cocaine, 1.4% for methadone, 3% for opiates, 0.9% for codeine, 1.1% for dihydrocodeine, 1.1% for morphine and 0.4% for 6-monoacetylmorphine) (George, 2005).  It is suggested that the detection of these classes of drugs indicates their recent use and individuals were either caught due to the random nature of specimen collection, following ‘for cause’ testing after an incident at work or were simply unable to refrain from illicit drug use prior to monitoring. George (2005) suggests that as a result of drug-testing programmes some industries (construction) have experienced a decrease in accident rates. 

This section has examined the workplace in Ireland, the incidence of fatalities and accidents, the use of drugs and alcohol in Irish society and the available data related to driving under the influence of drugs. Studies on impairment were explored and the issue of whether drug testing in the workplace acts as a deterrent to those who engage in problem drug use was explicated. The question of whether an employee’s right to privacy could be infringed by drug testing in the workplace is explored in the next section. 

2. Right to privacy on health issues in the workplace

Does Workplace Drug Testing (WDT) infringe the privacy of workers?

The SHWW Act could infringe the privacy of workers. Privacy is an unenumerated right in the Irish Constitution (i.e. it is not explicitly referred to in the Constitution but it has been accepted that article 40.3 of the Constitution implicitly guarantees a right to privacy). Article 8 of the European Convention on Human Rights (ECHR) is more explicit and states that a person has a right to respect for private and family life:
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

While Article 8 does not provide an absolute guarantee of privacy it does mean that any invasion of an individual's privacy should be necessary and proportional. The European Convention of Human Rights is now part of Irish law through the Human Rights Act 2003 (Doran, 2006). However, if drug use did come to be seen as an essentially private matter, the right to private life could still be overridden under Article 8:

‘in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.’

There is also justification for interference in the private life of a worker if a third party is likely to be harmed; people would not want to be driven by a drunk driver, nor be in a plane that was flown by an intoxicated pilot. 

Is bodily integrity violated by WDT?

The European Convention on Human Rights (ECHR) also protects bodily integrity and requires free and informed consent to drug testing. Bodily integrity would also be violated if a blood or other sample was taken under another pretext and subsequently used for drug-testing purposes without the consent of the individual (IIDTW, 2004). Private information which was irrelevant to the workplace could be disclosed, and risk of mistakes if the test was not conducted properly or if the information was misused. 

Rights of workers to privacy and confidentiality, autonomy and fairness, and integrity of their bodies must be respected, in harmony with national and international laws and jurisprudence, norms and values. Employees who refuse to be tested should not be presumed to be drug or alcohol users. The need for testing should be evaluated with regard to the nature of the jobs involved. With some jobs, the privacy issues may be determined to outweigh the need to test (IIDTW, 2004: 23).

Article 3 of the ECHR protects the individual from cruel and degrading treatment (IIDTW, 2004: 25). Article 3 states that “no one shall be subjected to torture or to inhuman or degrading treatment or punishment”. The type of testing that is done also raises ethical questions, employers should adopt the least invasive drug-testing regime otherwise employees may perceive it as degrading, humiliating, embarrassing or uncomfortable. Even in situations where drug testing is permitted, there could still be a legal challenge if the test was conducted in an inappropriate manner. Concerns were raised by bus and train drivers about employer insensitivity when demanding urine tests from menstruating women. They also raised concerns about the “chain of custody” of samples, something that is tightly regulated in sport, but unregulated at work (O’Neill, 2006). 

Is the legislation proportionate?

The Irish Council for Civil Liberties (2004) suggested that Section 13 (c) is not compatible with the European Convention on Human Rights because of its lack of clarity. It is not proportionate because it fails to provide a rational link between intoxicant testing in the workplace and a legitimate aim such as safety. Therefore, they recommended that Section 13 (c) should be deleted or amended. It should be specified that only employees in safety-critical jobs be required to submit to tests, and these tests should be carried out in an appropriate manner, with necessary safeguards.

The concept of proportionality is important in relation to the data protection legislation. In Ireland the Office of the Data Protection Commissioner has said that testing should be proportionate to the risks identified. Data protection may be defined as the safeguarding of the privacy rights of individuals in relation to the processing of personal data. In Ireland the Data Protection Acts 1988 and 2003 confer rights on individuals as well as placing responsibilities on those persons processing personal data. Individuals have a number of legal rights under data protection law. They can:

• expect fair treatment from organisations in the way they obtain, keep, use and share a person’s information;

• demand to see a copy of all information about an individual kept by the organisation;

• stop an organisation from using an individual’s details for direct marketing;

• demand that inaccurate information about an individual be corrected;

• demand that any information about an individual be deleted, if the organisation has no valid reason to hold it;

• complain to the Data Protection Commissioner if an individual feels that their data protection rights are being infringed;

• sue an organisation through the courts if they have suffered damage through the mishandling of information about them.

To comply with their data protection obligations data controllers must:

• obtain and process the information fairly;

• keep it only for one or more specified, explicit and lawful purposes;

• use and disclose it only in ways compatible with these purposes;

• keep it safe and secure;

• keep it accurate, complete and up to date;

• ensure that it is adequate, relevant and not excessive;

• retain it no longer than is necessary for the specified purpose or purposes;

• give a copy of his/her personal data to any individual, on request.

Data Protection Commissioner (11/8/2006)

The Independent Inquiry in the UK suggested that drug testing of workers raises serious moral and ethical questions. They identified five areas of concern: distinction between the private and public sphere; privacy, liberty and law enforcement; purposes and outcomes; fairness; welfare of workers, social problems and social responsibilities. The International Labour Office (2003) concludes that the most serious challenges to testing are based on privacy and data protection arguments. However, employers do face a legal responsibility to provide a safe workplace and meet obligations to their shareholders, which may not be possible if workers are taking drugs. They raise the questions: 

· How far should employers go to meet these obligations? 

· Do such obligations represent adequate grounds for employers to determine what employees do in their free time? 

· What kind of sanctions should be in place and how should these relate to healthcare initiatives which may also be in place which may also be part of a drugs and alcohol policy? 

· Should employers’ policies distinguish clearly between users, abusers and people with chemical dependencies? (ILO: 2003)

What effect does the Equality Act have on WDT?

Employers should also exercise caution in their handling of employees with alcohol or drug dependence because the Equality Tribunal regards alcoholism as a disability (Equality Officer’s Decision No: Dec-E/2005/034). Section 6(2) (g) of the Employment Equality Act, 1998 defines disability as:

(a) the total or partial absence of a person’s bodily or mental functions, including the absence of a part of a person’s body…

(b) a condition, illness or disease which affects a person’s thought processes, perception of reality, emotions or judgement or which results in disturbed behaviour, and shall be taken to include a disability which exists at present, or which previously existed but no longer exists, or which may exist in the future or which is imputed to a person;
The Equality Acts require the employer to take appropriate measures to assist an employee with a disability in being accommodated into the workplace. 

This section has explored the legal issues in relation to drug testing in the workplace; the next section will examine information on drug use in the workplace. 

3. Information on drug (substance) use in the workplace

Several studies have shown that employee use of alcohol and illicit drugs is often associated with a variety of problems at work (e.g. excessive absenteeism, accidents, and poor performance). Heavy drinkers and substance abusers are more likely to arrive at work late and leave early, putting additional pressures on co-workers who have to carry an increased workload. Poor performance at work may also be related to hangovers (withdrawal), slow reaction time, loss of concentration, poor memory and mood changes. In addition there may be visible effects such as clumsiness (Ghodse, 2005).

Employers have an important role and responsibility in ensuring worker safety in a drug-free workplace. At the Special Session of the United Nations General Assembly in June 1998, a Political Declaration was adopted which called upon business and union leadership to actively promote a society free of drugs. This declaration tacitly acknowledged that, outside the family, work is an important dimension in people’s lives and thereby presents the opportunity to introduce education and prevention campaigns and also presents the opportunity for detection of illicit substances. The seventy-third session of the International Labour Conference in 1987 also adopted a resolution confirming the role of social partners in addressing workplace drug and alcohol policy (Ghodse, 2005). 

What constitutes a safety sensitive job?

There is no universally accepted definition of what constitutes a safety-sensitive job (Shahandeh and Caborn, 2003). Consequently, employers have some latitude in deciding which workers should be subjected to WDT for safety reasons. Different European countries have interpreted this in different ways, for example, in Denmark the labour court rejected the union’s complaint and agreed with a ferry company’s definition of “safety-sensitive”, which covered the entire crew of their ships. On the other hand, in Switzerland, the Data Protection Commission ordered a major pharmaceutical company to end their WDT testing of trainees, despite the fact that work with chemicals is often seen as safety-sensitive. The “safety-sensitive” issue has also been extended to the business world. Poor decisions could cost a business company large amounts of money. In British and Swedish companies workers can be tested to ensure “business safety” (Shahandeh and Caborn, 2003).

4. Drug use/testing issues in the workplace

What is a drugs test? Types of tests

Drug testing is defined as ‘the process of obtaining samples of body fluids or tissues (e.g. urine, blood, hair, breath) from job applicants and employees and conducting laboratory analyses to detect the presence of certain drugs, including alcohol, and their metabolites’ (Hanson, 1993:5, cited in Shahandeh and Caborn, 2003). The following tests may be carried out:

· Pre-employment testing

· Probable cause testing

· Reasonable suspicion testing

· Periodic testing

· Random testing

· Testing on return from treatment

· Testing related to transfer or promotion
· Voluntary testing (Morland, 1993 cited in Shahandeh and Caborn, 2003).

Pre-employment testing is the most frequently used (Hadfield, 2006) and is the easiest type of test to introduce because there are no contractual issues unless the employee starts work before the result is known. 

Workplace Drug Testing in Ireland

It is estimated that about 20,000 workplace drug tests are performed in Ireland, of which 50% are pre-employment, 30% post-accident/suspicion and 20% random. Testing is done mainly on white-collar workers, those working in information technology, pharmaceuticals and call-centres (Verstraete and Pierce, 2001). This figure may be underestimated because other sectors also carry out workplace drug testing. The Merchants Shipping Act 1992 Ireland was the first legislation that created an offence of being under the influence of an intoxicant in the workplace. For railway workers drug testing is mandatory under the Railway Safety Act, 2005 which covers all aspects of intoxicant testing. Section 37(2) states that there is a general duty on rail workers not to be “under the influence of an intoxicant to such an extent as to expose a person (including himself or herself) to danger or risk of danger as a consequence of being under such influence”. Section 84 defines “analysis” and what specified level is allowable in relation to blood, urine or alcohol (in breath). Section 87 provides a code of conduct in relation to intoxicants and establishment of procedures in relation to the mandatory provision of samples. Section 89 sets out how, when, where and by whom sampling can be undertaken. Section 90 deals with disciplinary measures arising from testing, including non-compliance and failure to provide a sample. Section 91, importantly, deals with proof of certificate of analysis, a document which would be used as evidence in any disciplinary hearing arising from Section 90 (O’ Sullivan, 2006).
The Defence Forces (Army, Navy and Air Corps) introduced the Compulsory Random Drug Testing (CRDT) procedure in 2003; so far 8,441 tests have been carried out and twenty soldiers have tested positive, of whom 15 have been dismissed (Irish Independent, 2006). CRDT was also introduced in the Reserve Force a year ago and one soldier has tested positive. Of the 507 soldiers tested this year, four were tested positive for illicit substances. The CRDT procedure was introduced to deter the use of cannabis, cocaine and heroin (Irish Independent, 2006). Out of 300 soldiers who submitted to random tests on October 18th 2006, only one soldier tested positive (The Star, 31/10/06).  The Electricity Supply Board (ESB) carries out pre-employment drug testing and drug testing on those whose work involves risks (those working with live wires, driving, handling machinery – and other types of manual work. The ESB has a safety statement that says a worker should not be under the influence of an intoxicant. The company has numerous Employment Assistant Officers (EAOs) in the organisation, both at head office and in regional branches who refer workers for treatment if they are visibly intoxicated and not capable of carrying out their work safely, or are in danger of injuring themselves or a third party. If a worker is seen to be intoxicated they are sent home (Health and Safety Officer, ESB, August 2006). Aer Rianta (now Dublin Airport Authority) introduced drug testing almost nine years ago. Drug testing is now part of the medical examination process it uses at recruitment stage (Sunday Business Post, 2006). 
In a comparative study (Björklöv et al., 2000) of attitudes to workplace drug testing in Ireland, Sweden and Portugal, it was found that 50% of respondents in Ireland (n=160) thought that drug testing can be a very good method to achieve a more drug-free workplace (43% thought it a good method and 10% thought it quite bad). Just over 40% thought that donating a urine sample for the purpose of WDT was not offensive (23% believed that it was offensive). The preferred matrix for WDT was urine (45%), hair (33%) and saliva (20%).  In response to the question “Should employers be entitled to test employees for drugs?” 40% said yes, 20% said at pre-employment, 40% said if drugs are suspected and 5% said never. Negative attitudes were expressed towards drugs, 55% said that narcotics are a problem in our society, and 44% expressed the view that recreational drugs such as cannabis or ecstasy are dangerous (Björklöv et al., 2000). 

Although, the SHWW Act (2005) states that a competent registered medical practitioner (Section 13 – c) should carry out the tests, workplace drug testing (WDT) is not part of the task description of an occupational physician. Clinical examination is the first step, and if it is not sufficient, WDT could be done under the following conditions:

· the test is motivated by risk and dangers corresponding to the task

· the clinical examination did not provide sufficient answer

· the test is mentioned in contract or hiring conditions

· informed consent of the worker is obtained 

· the test is performed in a qualified laboratory 

· in case of a positive result, the sample must be retested by another laboratory (Verstraete and Pierce, 2001). 

Workplace drug testing is fraught with potential problems, because WDT: 

1) 
may lead to the abandonment of more effective and less problematic approaches to substance abuse problems in the workplace

2) 
may divert attention away from efforts to prevent alcohol abuse in the workplace 

3) 
may be used arbitrarily or maliciously to intimidate employees 

4) 
may lead to the mistaken identification as substance abusers of employees or applicants who do not have drug or alcohol problems 

5) 
may be used to detect medically approved prescription drug use and thereby lead to discrimination against employees with medical problems 

6) 
may result in the creation of a pool of unemployable individuals

7) 
may unnecessarily infringe on the private lives of employees and applicants (Schottenfeld, 1989).

The three most commonly used tests are enzyme multiplied immunoassay (EMIT), gas chromatography and mass spectrometry. The EMIT test is the most commonly used because it is inexpensive and simple, but it can lack accuracy. The other two tests are usually done as follow-up to the EMIT test. The GC/MS tests are more accurate, sophisticated and expensive and are only carried out in laboratories (Walker and Aalberts, 1988; Schottenfeld, 1989). These are the only tests that are legally defensible. 

Is drug testing an effective measure of impairment? 

A drug test is not a reliable indicator of impairment or level of intoxication because it cannot prove that its subject was intoxicated at a particular time, nor provide a reliable guide to the degree of impairment that exists where drugs are used (Independent Inquiry into Drug Testing in the Workplace (IIDTW), 2004:13). A breath test for alcohol testing is the exception. A drug test identifies the presence of metabolites that indicate past use. Licit and illicit drugs may be a source of impairment or enhancement of performance. Some drugs such as amphetamines may enhance performance because they reduce fatigue; there is evidence of their use among long-distance lorry drivers and by the armed forces in specific circumstances (iidtw, 2004:12). Similarly, anti-depressants could improve driver performance (Crowley and Courtney, 1999).

False positives and false negatives

Drug tests are not infallible and have their limitations. There is a danger that other substances being used by an employee could lead to ‘false positives’. According to (Srinivas et al., 2006) many medications and other substances can appear in a urine drug screen as an illicit narcotic. A false positive occurs when someone tests positive for a drug which they have not consumed over the relevant period; there are a number of potential sources of ‘false positive’ results (IIDTW, 2004: 14): 
1. The cut-off concentration levels are too low: for example a bread roll sprinkled with poppy seeds could produce a false positive for heroin. 

2. The person who has been tested consumed licit drugs that invalidate the result: over-the-counter or prescribed drugs may produce positive results for illicit drugs, for example those who have used Vicks® Nasal Inhaler (American version) have tested positive for amphetamines or methamphetamines. 

3. Passive consumption: in theory a person who has been in a room where cannabis has been smoked could test positive for cannabis. 

However, the UK Independent Inquiry concede that better scientific knowledge and improvements in testing techniques and protocols have significantly reduced the likelihood of ‘false positive’ results and suggest that it would be wise to follow up a positive result with a more sophisticated laboratory test. A false negative occurs where a person has taken a drug in the time relevant to the tester, but the result comes up negative.

1. If cut-off concentration levels are set too low, a person who has consumed illicit drugs may test negative. 

2. The ‘window of opportunity’ for detecting drugs in the human body will vary, depending on 1) the type of test, 2) the substance that is being tested for and 3) the level at which the relevant cut-off has been set. 

3. A masking agent or an adulterant could be used to corrupt the results.

Although alcohol impairment can be measured, much is still unknown about the psychoactive effects of a variety of drugs and what amount causes impairment. According to Huessy (2000) drug diversity requires diversified responses:

We know that per se limits – the provable measure of impairment for alcohol – do not apply to the 200-plus psychoactive drugs currently in pharmacies or on the streets. Even if you can show that a driver involved in an accident had cannabis in his blood, for example, it cannot be proven that the effects of cannabis caused the accident, partly because cannabis and its metabolites linger for a long time in certain body fluids, and the effects of the drug might have vanished long before the accident (Huessy, 2000)

The following table summarises the type of test (urine, saliva, sweat, blood, hair), their detection times, reliability and sensitivity. 

Table 3. Drug testing, detection times and reliability adapted from IIDTW 2004

	Type of Test
	Detection Time
	Reliability
	                        Sensitivity

	Urine
	2/3 days
	Used for last 20 years. Best test for cannabis use, sample needs to be stored and preserved. On-site positive result needs lab confirmation. 
	Cannot detect current intoxication e.g. cannot detect whether the person was ‘under the influence’. 

	Saliva
	24 hours
	Good for recent drug use especially cannabis and opiates. Easy to adulterate. Samples need refrigeration.
	See Rosita-2 project on the evaluation, usability and analytical reliability of saliva drug-testing devices.

www.rosita.org/home_top.html

	Sweat
	34 hours to 2/3 days
	Drug patches detect up to a week while worn. Drug swipes up to 24 hours but not very reliable.
	Not sensitive, can only measure for a few hours after use. 

	Blood
	Up to 31 hours
	Careful storage and preservation of sample is needed. Needs lab analysis. 

Most expensive and intrusive. Most reliable. 
	Detects current intoxication but not past use. Measures the actual amount of alcohol or drugs in blood at the time. 

	Hair


	1 week to 18 months
	Cannot detect alcohol. Not appropriate to detect recent use, needs lab analysis. 
	Very accurate (except for marijuana use) but could discriminate against dark-haired people.


Source: IIDTW 2004: 16

Factors which determine the degree of intoxication include amount and frequency used, metabolic rate, body mass, age, overall health, drug tolerance, fluid intake, potency of drug, and length of time the individual has been a user. Approximate detection times of alcohol and drugs are summarised below. 

Table 4: Approximate detection times of alcohol and drugs

Drug/drug Type

Drug detection Times

Alcohol


6 hours to 1 day

Amphetamines

1 to 4 days

Benzodiazepines
Short-term therapeutic use: 3 days. Long-term chronic use: 4 to 6 weeks

Cocaine


2 to 5 days

LSD



1 to 4 days

Marijuana


Casual use up to 7 days; chronic use up to 30 days

MDMA


1 to 4 days

Mescaline


1 to 4 days

Methamphetamines

1 to 4 days

Nicotine


1 to 2 days

Opiates (heroin)

1 to 4 days

Propoxyphene


1 to 7 days

Psilocybin (Mushrooms)
1 to 3 days

Steroids (Anabolic)

Oral: 2 to 3 weeks. Injected: 1 to 3 months

Nandrolone


Up to 9 months

Tricyclic Anti-depressants
1 to 9 days

Source: IIDTW adapted from DrugLink, Vol. 19, No. 2, March/April 2004

Fairness and welfare

Ideally drug testing should be fair and not be discriminatory. It should not target specific individuals but rather it should be for cause, post-accident or random, within a transparent and agreed policy. If it should happen that the results of a drug test are positive, the action should be fair and proportionate. Disciplinary action should centre on the consequences of impairment on work performance rather than punitive action for drug-taking; otherwise the organization would be taking on the role of the police. Employers are also responsible for the welfare of their employees and should ensure that employees are not put under undue stress due to an overwhelming workload. Employers must also take responsibility for not contributing to social exclusion, either by denying employment to those who test positive, or by dismissing those who test positive for drugs in the workplace (IIDTW, 2004).

Do alternatives to drug testing exist?

Possible alternatives to drug and alcohol testing are being developed and pioneered, for example air traffic controllers in Oklahoma City in the United States have been doing trials on the DIDS system (IIDTW, 2004). A machine called FIT 2000-3 (Fitness-for-duty/Impairment Screeners) permits an individual to self-administer a quick, non-invasive assessment test. The technology measures a person’s involuntary eye-reflex reactions to light, and compares key eye measurements to the person’s own baseline. These measures can be used to monitor changes in the person’s alertness levels and levels of impairment whether due to fatigue, legal or illegal medications, alcohol, and of sleep deprivation. Scientific validation has been performed by leading US research organisations (see http://www.pmifit.com/).

Table 5: Comparison of Uses

	PURPOSE
	FIT 2000 Fitness-for-Duty Impairment Screener
	FIT Fatigue Analyzer

	Primary Impairing Factors

	Illegal Drugs
	yes
	no

	Impairing Medications
	yes
	no

	Alcohol
	yes
	yes

	Sleep Deprivation
	yes
	yes

	Instant Results
	 "Proceed to work"

or

"See Medical Officer"

 Personal feedback on alertness
	 Personal feedback on alertness

	Key Analytical Uses
	 Impairment trends by day, shift, site, etc.

 Site survey for impairment hot spots

 Health self-education tool
	 Fatigue trends by day, shift, site, etc.

 Fatigue countermeasure assessment

 Physiological input to scheduling models

 Fatigue self-education tool


Could WDT lead to social exclusion?

Employers must also take responsibility for not contributing to social exclusion, either by denying employment to those who test positive, or by dismissing those who test positive for drugs in the workplace (IIDTW, 2004). The new legislation may make it difficult for those who use recreation drugs or those who are being treated for drug dependence to obtain or keep employment. Former heroin users experience high levels of unemployment, and if given the opportunity, can become reliable employees. One way to tackle the issue of social exclusion is to employ a former heroin addict (Randall, 2000). An intervention funded under the EU Employment-Integra Programme to promote the integration of groups excluded, or at risk of exclusion, from the labour market and which included former drug users succeeded in securing job placements for 88% of their clients who completed the Programme (Lawless and Cox, 2000). Based on their experiences all employers stated that they would not be deterred from employing former drug users in the future. The intervention also proved educational for employers (Lawless and Cox, 1999). One employer stated that he was now able to recognise addiction in another staff member and could support him in dealing with this issue. 

Best practice for laboratories – UK and EU precedents

In developing a best practice blueprint for drug testing, Irish guidelines could draw on UK and EU precedents. In Britain a report of the All-Party Parliamentary Drug Misuse Group and the Independent Inquiry advised the Government to consider ways to better control and regulate workplace drug testing including giving some form of official regulation over the work of testing laboratories. A steering group was formed by a number of drug-testing laboratories; in March 2001 the United Kingdom Workplace Drug Testing Forum released its guidelines for legally defensible workplace drug testing; they provide an overview of the best practice for laboratories working in the UK who provide workplace drug testing. Based on the UK guidelines, the European Workplace Drug Testing Society (EWDTS) drew up a set of guidelines in 2002 to establish best practice procedures whilst allowing individual countries to operate with the requirements of national customs and legislation (Appendix 1). The EWDTS guidelines have been approved by the Laboratory Committee of EA (European co-operation for Accreditation) as a technical document (category 4), and they can be accessed on their website.
These guidelines aim to ensure that workplace drug testing in Europe is performed to a defined quality standard and in a legally secured way, and to provide an independent forum for all aspects of workplace drug testing. They relate only to the collection of urine samples, their laboratory analysis, and subsequent interpretation of the results, whilst allowing individual countries to operate within the requirements of national customs and legislation. Although the guidelines focus on urine testing, the same general principles can be applied to all specimen types. The guidelines are designed to ensure that the entire drug-testing process is conducted to give accurate and reliable information about a donor’s drug use. All laboratories that undertake legally defensible workplace drug testing within Europe should use these guidelines to give accurate and reliable information about a donor’s drug use. The guidelines consider the three key stages of the workplace drug-testing process: 1) obtaining the specimen from the donor, 2) analysis of specimen for the presence of drugs, 3) review and interpretation of the analytical results (EWDTS, 2002).

Sections 3 and 4 have explored drug use and testing issues in the workplace. The final section will explore best practice where drug testing is in place. 

5. Best practice where drug testing is in place (such as Employment Assistance Programmes (EAPs).

The role of EAPs in prevention

Employment assistance programmes have a role to play in education, treatment and rehabilitation of those who are involved in illicit substance use in the workplace. In 2005, the European Commission adopted a new Drugs Action Plan for the period 2005-2008. It aims to significantly reduce the high levels of drug use, and the damage caused to EU societies through drug related crime, health problems and social exclusion. The Action Plan forms the general objectives contained in the EU Drugs Strategy (2005-2012) into concrete actions. In Objective 9 of the EU Action Plan on Drugs (2005-2008), there is a commitment to develop and improve prevention programmes for selected target groups and specific settings (e.g. drugs in the workplace and drugs and driving in all member states). A set of measurable assessment tools and indicators have been introduced for each action in order to enable proper evaluation. In the workplace, prevention programmes are best implemented by Employment Assistance Programmes. An employee assistance programme is a work-site-based programme designed to assist (1) work organizations in addressing productivity issues and (2) “employee clients” in identifying and resolving personal concerns, including, but not limited to health, marital, family, financial, alcohol, drug, legal, emotional, stress, or other personal issues that may affect job performance (Irish EAP Professional Association, 2006). The introduction of employee assistance programmes could be costly but ultimately beneficial (McLeod, 2001).  In Ireland, many large organisations and the public sector provide an Employee Assistance Service (EAS). For small companies it may not be economically feasible to employ an employment assistant officer, however, their services may be bought in if needed. The organization that represents small businesses in Ireland (IBEC) has clear guidelines and policies for drug testing in the workplace. 

Trade unions, employers and drugs policy

The International Labour Organization (ILO) adopted a set of guiding principles on alcohol and drug testing in the workplace in the early 1990s. These principles could influence the way that Article 8 is interpreted by tribunals and courts in the UK, particularly given the role that British trade unions play in representing employees in unfair dismissal cases.

Where an employer is testing, the ILO guidelines state that:

· there should be a formal written policy on testing

· methods of testing should be of the highest quality and reliability

· the objective of testing should be clearly defined and articulated

· it must be clearly demonstrated that testing can reasonably be expected to

achieve its intended goals

· the substances to be tested for should be identified

· the test results should be kept confidential.

(IIDTW, 2004: 22; Shahandeh and Caborn, 2003).

Drug testing should be included in a workplace drug-and-alcohol policy, which should have three purposes:

· To discourage the inappropriate use of drugs and alcohol

· To provide positive intervention for problem users

· To ensure compliance with regulatory requirements (Hadfield, 2006). 

In Ireland the Trade Unions have also responded to the issue of drug testing in the workplace. The Irish Congress of Trade Unions, which represents 546,820 workers in Ireland, made its position clear in relation to drug testing in the workplace. Their policy is contained in Guidelines for Workplace Policies (2006). They expressed grave concerns in relation to drug testing in the workplace. 

There is no evidence to suggest that intoxication or drug abuse has been a factor in our industrial accidents. It is clear that these substances are a major contributor to road traffic accidents. However all the research both here and internationally indicates the major cause of accidents at work is a failure to control the risk posed by hazards at work and not by drunken or drug-crazed workers. Employers have no difficulty currently dealing with persons who are suspected of being intoxicated or under the influence of drugs. In fact most good employers not only deal with the matter through disciplinary procedure but also offer welfare support to employees who are suffering from addiction problems. 

 Congress recognises that in the case of certain ‘safety-critical staff’ it is reasonable that there must be absolute confidence that they are in no way incapacitated by substance abuse when working. However this provision is too broad in its scope and would be open to abuse. There are clearly also civil and personal rights issues involved.

This provision may lead to increased costs for employers, claims of invasion of privacy, and it may undermine employee assistance programmes. Congress does not believe that this provision will make a positive contribution to preventing workplace accidents.

http://www.ictu.ie/html/news/conference/BDC2005/EC_2005/Section%203.pdf 9/9/2006

SIPTU members also expressed disapproval of the dismissal of those who test positive for drugs or alcohol in the workplace. They are drawing up policies to deal with addiction in the workforce. The union expressed concern that the new legislation could be used by employers to apply pressure on workers (Irish Independent p.10, 19 May 2005).

Are Employment Assistance Programmes effective?

The principle that the employee is a valuable resource is central to the philosophy of human resource management. There is a trend towards counselling-based solutions to work-related issues (such as bullying and stress) which often only come to light in the courts and in Equality Appeals Tribunals (Lavan, 2006). A study conducted in Scotland on the experiences of 10,000 clients found that the majority (90%) of employees who make use of workplace counselling are highly satisfied (McLeod, 2001). In the majority of studies which have examined workplace counselling, it was shown to reduce sickness absence. In terms of economic costs and benefits, EAP covers its costs, in some cases there is a substantial positive cost: benefit ratio (McLeod, 2001). Studies claim that EAPs result in declines in the use of sickness benefits, work related accidents, workers’ compensation claims, lost work time and absenteeism as well as in an increase in productivity thus affording significant savings to workplaces (Calogero et al. 2001). Employee Assistance Programmes have been widely implemented in Australian and American workplaces. 
Although there are many pitfalls dealing with alcohol and drug misuse in the workplace, little resistance will be encountered if employers develop a best-practice approach based on international best practice (Quinlan, 2006). 

· Conduct a risk assessment and develop a safety statement

· Introduce or update alcohol and drug policies and contracts of employment

· Provide employee education, and training for managers and supervisors

· Introduce or update Employee Assistance Programmes (EAPs) and include Alcohol and Drug Programmes

· Employee Drug Testing. 

An organisation’s policy on drugs and alcohol should be developed in consultation with employees or their representatives and, where possible, in consultation with medical personnel and other experts who have specialised knowledge regarding alcohol- and drug-related problems. 

Conclusion

Many issues still need to be teased out and clarified in relation to the Safety Health and Welfare at Work Act, in particular: the definition of ‘safety-critical’ work. The issues of infringement of rights, privacy, ethics, morality, welfare, fairness and social exclusion need to be addressed. Of paramount importance is the safety issue and it is within this context that the act was introduced. Mandatory drug testing is not a panacea to workplace accidents; employers have a responsibility for the safety and welfare of workers given that many accidents have been caused by extraneous factors such as: dangerous working conditions, noise and dirt, conflict among the workforce, employee fatigue exacerbated by sleeping problems and shift work, excessive workload and stress. Alcohol is the most used psychoactive substance in Ireland and likely to cause absenteeism at work, therefore, having a drugs-and-alcohol policy may raise social consciousness and awareness of the dangers inherent in the misuse of substances. A drugs and alcohol policy in the workplace could also present opportunities for those who are substance dependent to seek help and rehabilitation. Drug testing, as an issue, brings together a range of legal obligations and liabilities: 

“…there is the common law duty to provide a safe working environment; the criminal side through the Misuse of Drugs Acts 1977-1984; product liability for shoddy products made by workers impaired by drugs/alcohol; implications for the company’s insurance premiums; and the possibility of corporate manslaughter charges if management knowingly allows impaired employees to operate dangerous machinery/vehicles” (Peter Noone, Occupational Physician quoted in Higgins, 2006).
The Act is balanced by other legislation such as the Data Protection and Equality Acts, therefore employers will need to tread carefully. Educational programmes are needed to inform employers and small businesses of their statutory responsibilities. Existing research suggests that all employers should have a transparent formal written Drug–and-Alcohol Policy and where possible in large organizations, to have Employment Assistance schemes in place. Further research is needed to improve knowledge about the prevalence of substance use in the workplace and to determine whether drugs and alcohol contribute to workplace accidents.
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Appendices

Appendix 1: European Laboratory Guidelines for Legally Defensible Workplace Drug Testing version 1.0, 2002

Appendix A Urine Collection Procedures - an example of a typical protocol appropriate for [country] 
I) Collection Site 
Procedures shall provide for a designated collection site to be secure. During the collection process the collection site must be dedicated solely to drug testing and comply with all local health and safety requirements. 

II) Chain of Custody 
During the collection process chain of custody forms will be completed fully by the collection officer and donor. 

III) Access to Authorised Personnel Only 
Only authorised personnel shall be permitted in any part of the designated collection site when urine samples are being collected or stored. 

IV) Identification of the donor. 
When a donor arrives at the collection site, the collection officer will request that the donor presents photographic identification. If the donor does not have proper photographic identification, the collection officer will obtain a positive identification of the donor by an authorised supervisor or manager within the parent organisation. If the donor's identity cannot be established, the collection officer will not proceed with the collection. 

V) Privacy 
Procedures for collecting urine specimens shall allow individual privacy during urination. 

VI) Integrity of the Specimen 
The collection officer must adopt procedures to minimise the risk of adulteration of the specimen during the collection procedure. The following minimum precautions shall be taken to ensure that unadulterated specimens are obtained and correctly identified: 

(a) To deter the dilution of specimens at the collection site, toilet water colouring agents should be placed in toilet tanks wherever accessible or in the toilet bowl, so the reservoir of water in the toilet bowl always remains coloured. Any other sources of water in the enclosure where urination occurs (e.g. taps, shower) will be secured prior to collection. 
 (b) The collection officer will ask the donor to remove any unnecessary outer garments such as a coat or jacket that might conceal items or substances that could be used to tamper with or adulterate the donor's urine specimen. The collection officer will ensure that all personal belongings such as a purse or briefcase remain with the outer garments. 

(c) The donor will be instructed to wash and dry his or her hands prior to urination with inspection of the hands afterwards by the collection officer. 

(d) After washing hands, the donor will remain in the presence of the collection officer and will not have access to any unregulated source of water, soap dispenser, cleaning agent, or any other materials that could be used to adulterate the specimen. 

(e) The collection officer will give the donor a clean specimen container. The donor may provide his/her specimen in the privacy of a toilet cubicle or otherwise partitioned area that allows for individual privacy. The collection officer will remain outside the cubicle until the specimen is collected. The donor will be instructed not to flush the toilet until the specimen is handed to the collection officer. 

(f) The collection officer will note any unusual behaviour of the donor on the chain of custody form. 

(g) Upon receiving the specimen from the donor, the collection officer will: 

· Check the volume of urine in the specimen container and 

· Check the temperature of the urine specimen. (The temperature-measuring device used must accurately reflect the temperature of the specimen and not contaminate the specimen. The time from urination to temperature measurement is critical and in no case should exceed 4 minutes.) 

· Inspect the specimen to determine its colour and appearance for any signs of contaminants. Any unusual findings will be noted on the chain of custody form. 

If the volume is approx. 30 millilitres (ml) or more and the temperature is within the acceptable range of 32°-38°C, the collection officer will proceed with step (h) below. 

If the volume is less than 30 ml, the specimen will be discarded and a second specimen will be collected. The donor may be offered a reasonable amount of liquid to drink for this purpose (e.g., 250ml of water every 30 min, but not to exceed a maximum of 1 litre). In these circumstances a donor should normally be able to provide a 30 ml urine specimen within 2 to 3 hours. If the donor fails to provide a specimen within this time period the collecting officer will contact the appropriate authority to obtain guidance on the action to be taken. 

If the temperature of the urine specimen is outside the acceptable range of 32° -38°C, a second specimen will be collected (as above). A temperature outside of the range is a reason to be suspicious that the donor may have altered or substituted the specimen. If there is any reason to believe (temperature outside of range, visible contamination etc.) that a donor may have adulterated, diluted, altered or substituted the specimen, another specimen will be obtained as soon as possible and both specimens will be forwarded to the laboratory for testing. 

(h) Both the donor and the collection officer will keep the specimen container /specimen bottles in view at all times prior to the urine specimen being sealed and labelled. 

(i) The specimen is split into a minimum of two specimen bottles. When the specimen is transferred from the specimen container to the specimen bottles, it will be poured and the collection officer will request the donor to observe the transfer of the specimen and the attachment of the tamper-evident seal/tape on the bottles. The tamper-evident seal ensures that any tampering with the specimen will be evident to laboratory personnel during the laboratory receipt. 

(j) Direct contact tests can only be carried out on the residue of the specimen after the sample has been split and sealed into specimen bottles. 

(k) A minimum of two sealed specimens together with the corresponding chain of custody documentation in a tamper evident container must be dispatched to the laboratory. One bottle will be used for the drug test while the second bottle will remain sealed at the analytical laboratory in case the donor wishes to challenge a positive result. 

(l) At an appropriate time after the urine specimen has been collected and sealed into the transport bottles the collection officer will invite the donor to wash his/her hands. 

(m) The specimen bottle will have an identification label that contains at a minimum the date, the donor's specimen number and the donor’s signature/initials. The collection officer will enter all information on the chain of custody form to identify the origin of the specimen. Both specimen bottles and all pages of the chain of custody will be labelled at the time of collection with a unique identifier. 

(n) The collection officer will ask the donor questions relating to the drugs and medicines consumed within a minimum of 14 days prior to the provision of the urine specimen. These questions will be specific and wide ranging covering areas such as medications prescribed or dispensed by a doctor, dentist or hospital department and over-the-counter preparations. 

(o) The donor will be asked to read and sign a statement on the chain of custody form certifying that the specimen identified on the form was in fact the specimen provided by the donor and giving informed consent for the work to be undertaken. Appendix B gives an example of a Donor’s Statement of Informed Consent. 

(p) The collection officer will complete the specimen chain of custody form and package with the urine specimen ready for dispatch together to the analytical laboratory as soon as possible. If the specimen is not dispatched at once, the collection officer during storage prior to dispatch must give appropriate consideration to the temperature and security of the specimens, It is advised that the specimens should be stored at 4°C (do not freeze) when ever possible. 

(q) Other pages of the chain of custody form will be given/forwarded to the appropriate persons. 

(r) The collection officer and the donor will be present throughout the procedures outlined in the paragraphs of this section. 

VII) Transportation to Laboratory 
(s) Collection officers will arrange to dispatch the collected specimens to the drug-testing laboratory. The specimens will be placed in containers designed to minimise the possibility of damage during shipment. Since specimens and the corresponding documents are sealed in packages that would indicate any tampering during transit to the laboratory by couriers, carriers, and postal services there is no requirement for documented chain of custody procedures for the transport of the package. 

Appendix B:  Example of a Donor’s Statement of Informed Consent appropriate for [country] 
I confirm that I have provided a freshly voided urine specimen to the specimen collector. I have observed the specimen being placed and sealed in the specimen bottles and I confirm that the information on this form and on the specimen labels is correct. I hereby give permission for a minimum of two sealed specimen containers to be sent to the laboratory and I consent that they be tested for evidence of drug use and for tests to be carried out to confirm the validity of the sample. Furthermore, I understand that the results will be communicated confidentially to the employer or a designated representative. 

I consent to the above. 

	Donor’s Name (Block Capitals) 

	Donor’s Signature: 

	Date: 

	Donor’s identifier on the specimen labels (if different from above) 


Appendix 2: Drug Cut-off Concentrations

Prepared by: Division of Workplace Programs

Posted: February 2005

The following cut-off concentrations are used by certified laboratories to test urine specimens collected by Federal agencies and by employers regulated by the Department of Transportation:

Initial Test Cut-off Concentration

(nanograms/milliliter)

Marijuana metabolites 50

Cocaine metabolites 300

Opiate metabolites 2000

Phencyclidine 25

Amphetamines 1000

Confirmatory Test Cut-off Concentration

(nanograms/milliliter)

Marijuana metabolites (1) 15

Cocaine metabolites (2) 150

Opiates:

Morphine 2000

Codeine 2000

6-Acetylmorphine (4) 10

Phencyclidine 25

Amphetamines:

Amphetamine 500

Methamphetamine (3) 500

Notes:

(1) Delta-9-tetrahydrocannabinol-9-carboxylic acid

(2) Benzoylecgonine

(3) Specimen must also contain amphetamine at a concentration greater than or equal to 200 nanograms/milliliter

(4) Test for 6-AM when morphine concentration exceeds 2000 nanograms/milliliter

* From the Mandatory Guidelines for Federal Workplace Drug Testing Programs, Federal Register notice published April 13, 2004 (69 FR 19644) effective November 1, 2004.
http://dwp.samhsa.gov/DrugTesting/Files_Drug_Testing/Labs/Drug%20Cutoff%20Concentrations%20-%20February%202005.pdf

Appendix 3: Summary conclusions of the Independent Inquiry into Drug Testing at Work

Recommendations June 2004 - Ref 694
· Employers have a legitimate interest in drug and alcohol use amongst their employees in a restricted set of circumstances only. These circumstances are: 
- (i) where employees are engaging in illegal activities in the workplace; 
- (ii) where employees are actually intoxicated in work hours; 
- (iii) where drug or alcohol use is (otherwise) having a demonstrable impact on employees' performance that goes beyond a threshold of acceptability; 
- (iv) where the nature of the work is such that any responsible employer would be expected to take all reasonable steps to minimise the risk of accident; and 
- (v) where the nature of the work is such that the public is entitled to expect a higher than average standard of behaviour from employees and/or there is a risk of vulnerability to corruption (for example, in the police or prison service).
· There is a need for continued research, monitoring and analysis of the impact and development of drug testing at work. 
  

· The system of accreditation for providers of drug testing services is unsatisfactory. Laboratories that are not currently accredited should be given three years either to bring themselves up to the standards for accreditation of the UK Accreditation Service (UKAS) or form an equivalent self-regulatory system. If they fail to do so, then a legal requirement should be introduced.
  

· The government should produce clear and definitive guidance on drug testing at work, and particularly on the legal issues. 
  

· If staff have drug or alcohol problems then this is a health and welfare issue as well as a disciplinary matter and should not be an automatic trigger for dismissal. Wherever possible, employees in safety-critical functions should be redeployed in other roles and provided with help and support. 
  

· Drug and alcohol policy should not be something that is imposed on employees by managers. Drug testing should only ever be introduced following proper consultation with staff and their representatives and should be even-handed. 
  

· For the majority of businesses, investment in management training and systems is likely to have more impact on safety, performance and productivity than the introduction of drug testing at work. There is a wealth of evidence that good and open management is the most effective method of improving workplace performance and tackling drug and alcohol problems amongst staff. 
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